


























































   

GENERAL TERMS AND CONDITIONS  
OF RUMPOLD & HOLZNER OG - EVALUATION SOFTWARE DEVELOPMENT (ESD) 

FOR THE SUPPLY OF SERVICES AND THE GRANT OF RIGHTS IN CUSTOM SOFTWARE 
 
 

SECTION 1 
SCOPE 

 

1.1 These General Terms and Conditions (T&C) shall apply to the development, the 

creation and the purchase as well as the grant of rights in computer programmes, 

especially in custom software for the computer-based administration and evalua-

tion of health-related data (hereinafter: Software Solution) and shall also apply to 

related services and independent services used to edit, evaluate and process 

health-related data (cf. Section 2.6 below) and to highly specialised IT services. 

  

1.2 Any Terms and Conditions of the client which deviate from these T&C or from any 

amendments and modifications confirmed in writing by ESD are hereby expressly 

excluded. Any amendment or additional agreement must be confirmed in writing 

to be effective and shall only apply to the respective case.  
 

1.3 Until ESD issues new T&C, these T&C shall also apply to all future cases, even if 

those are concluded without any reference to these T&C.  
 
 

SECTION 2 
CONCLUSION OF CONTRACT 

 

2.1 Basis of the business relationship is the respective order which shall define all 

agreed services (scope of services) and compensations. Unless otherwise noted, 

offers by ESD are binding for four months at most. Orders are based on the writ-

ten specifications which shall be prepared by ESD free of charge and shall be 

based on the documents and information made available. The implementation of 

the services hereunder shall be called “Project” hereinafter. 
 

2.2 The client has to verify the specifications as to accuracy and completeness and 

has to provide his/her approval. Any later request for modification or expansion 

may delay agreed appointments and shall entitle ESD to separately invoice the 

additional expenses 
 

2.3 ESD warns and explicitly points out that as technology stands today it is impossi-

ble to create software programs totally free from defects. ESD, therefore, can only 
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provide a limited guarantee for software products created by ESD (see Sec-

tion 15).  
 

2.4 In signing this agreement and placing this order the client states that he/she has 

reviewed the contractual specifications and that the commissioned services as 

well as the intended scope of services of the Software Solution fulfil his/her re-

quirements. Services which are carried out either before having been specifically 

defined or without having been defined or having been implemented additionally 

as well as services which have been marked “variable” in the specifications of ser-

vices, shall be charged based on the actual time spent.    
 

2.5 Mailshots, brochures and other general product information (e.g. on the ESD web-

site) are not binding unless confirmed in writing by ESD. Any commitments made 

by ESD employees or agents shall be irrelevant unless confirmed in writing by 

ESD.  
 

2.6 ESD offers in particular the following services: 

2.6.1 development of custom software, particularly software based on “CHES” 

standard software;  

2.6.2 granting of non-exclusive exploitation rights in the Software Solution; 

2.6.3 counselling and implementation services,  particularly installation and pa-

rameterisation of the Software Solution as well as connection of the Soft-

ware Solution to the interfaces specified by the client; 

2.6.4 assistance when implementing the Software Solution (implementation 

support); 

2.6.5 supply a documentation of the Software Solution; 

2.6.6 supply of training services; 

2.6.7 software maintenance; 

2.6.8 database setup, data processing services; 

2.6.9 sale of hardware; 

2.6.10 other services, especially scientific services. 
 

2.7 It is agreed that each order and the included services shall be regarded as service 

agreement and not as a contract for services. 
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SECTION 3 
OBJECT OF AGREEMENT 

 

3.1 The Software Solution, which ESD, as licensor, specifically developed, created 

and handed over to the client upon signing the agreement, is a custom software 

developed and programmed according to the individual requirements of the client 

and is based on a specification sheet. In case the custom software is based on 

the standard software “CHES” developed by ESD, the client, by placing an order 

acknowledges to be aware of the scope of services included in the “CHES” stand-

ard software. Oral statements shall be included in the scope of services only if 

confirmed in writing by ESD. 
 

3.2 It is agreed that the Software Solution is the exclusive intellectual property of ESD 

irrespective of the client’s collaboration and irrespective of existing or future laws 

and jurisdiction. The client’s rights in the Software Solution are exclusively defined 

according to the respective order.   
 

3.3 Unless otherwise explicitly agreed, the client shall be granted the non-exclusive 

right in perpetuity to use the Software Solution at the agreed location (non-

exclusive exploitation rights) in compliance with these T&C and in compliance with 

the instruction book provided by ESD only after payment in full of the total amount 

due (cf. Section 17 below). Unless otherwise expressly agreed in writing, only the 

client shall be granted this right of exploitation (licence) and shall not be granted to 

a third party, especially not companies affiliated under company law, e.g. affiliated 

companies  
 

3.4 Unless otherwise agreed, the Project shall be carried out in two stages. The client 

shall make the requirements specification available in writing to ESD. These re-

quirements specification shall define the basic requirements of the Software Solu-

tion and its implementation and shall also describe the system environment used 

by the client. During the first stage (cf. Section 4 below) the client shall   

3.4.1 analyse the client’s system environment as to its suitability for the Project 

and  

3.4.2 prepare functional specifications, which include the detailed description of 

the Project and as a technical document it must be suitable to implement 

the Project. After accepting the functional specifications the second stage 

starts according to these specifications.  
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3.5 The purchase of the Software Solution can be combined with the order of software 

updates. On the client’s request, ESD shall provide updates with costs at dates 

specified by ESD. The client shall provide necessary hardware and system soft-

ware upgrades at his/her own expense and responsibility. Technical innovations 

shall be documented systematically. Updates can be purchased at the respective 

price communicated by ESD.  
 

3.6 Installation services are included in the order (Section 2) only if this has been ex-

pressly agreed and expressly result from the respective specifications. Otherwise, 

separate charges will be invoiced.  
 

3.7 The agreed fee does not include costs for the use of transmission equipment and 

lines.   
 
 

SECTION 4 
PLANNING PHASE AND FUNCTIONAL SPECIFICATION 

 

4.1 Prior to development and creation, especially prior to programming and implemen-

tation of the Software Solution, the client and ESD shall conduct a planning  

phase for the implementation of the various Project parts (milestone plan) accord-

ing to a time pattern in order to define the technical, commercial and chronological 

modalities in detail.  
 

4.2 Within the scope of the planning phase, ESD may prepare functional specifica-

tions which always comprehensively (= conclusively) describe the tasks accepted 

by ESD, unless otherwise expressly agreed in writing. Such functional specifica-

tions by ESD shall be prepared according to best available technology and shall 

include the following areas: 

4.2.1 Goal/non-goals 

4.2.2 Technical specifications 

4.2.3 Functional specifications 

4.2.4 Interface connection 

4.2.5 Implementation plan. 
 

4.4 The client is obliged to provide all information ESD requests to evaluate the sys-

tem environment. After joint consultation, the client and ESD shall define the nec-

essary system environment according to the evaluation in a separate document. 



- 5 - 
 
 
 

The client shall be responsible for any possible adjustment of the system envi-

ronment; if ESD has to render services in this respect, a separate agreement shall 

be required.  
 

4.5 Upon completion of the functional specifications, these shall be accepted and 

signed jointly. These shall then be part of the specification of services and an in-

tegrated part of the order and the agreement  
 

4.6 The planning phase shall verify the intended chronological handling of the Project 

as specified in the milestone plan and shall define necessary adjustments of the 

milestone plan mutually and consensually.  
 
 

SECTION 5 
FEE, PRICES AND PAYMENT 

 

5.1 Unless otherwise expressly agreed in writing, the amount of the fee does not in-

clude value added tax and is ex ESD’s seat or place of business.  
 

5.2 The client will be separately invoiced for order modifications or additional orders 

as well as travel expenses, per diems and accommodation. The specific regula-

tions are defined in the specification of services.  
 

5.3 ESD is entitled to a fee for every single service provided. This shall also apply to 

services not implemented by ESD as intended for reasons ESD is not responsible. 

All order-related services which are not specifically compensated by an agreed 

flat-rate fee shall be invoiced separately.  
 

5.4 The prices listed in the specification of services are binding until the date of expiry 

set forth in the specification of services. 
 

5.5 ESD is entitled at any time to require payments on account for both the agreed fee 

and cash expenditures. Adequate payments of account for cash expenditures, 

however, shall be due upon placing of the order.  
 

5.6 ESD is entitled to invoice its services on a monthly basis. ESD is entitled to pro-

vide partial delivery and to invoice for partial delivery for orders including several 

units and program modules. 
 



- 6 - 
 
 
 

5.7 Payment shall be made in full within 30 days of the invoice date. If part payments 

have been agreed and the client defaults on the payment of one instalment, the 

whole sum shall be payable immediately.  
 

5.8 In case of default, ESD shall be entitled to charge the legally applicable default 

interest. In case of default of payment within the stipulated time period, ESD re-

serves the right to charge arrears fees of EUR 40,00 net  for each (separate) re-

minder and for all arising expenses due to claims by third parties (lawyer’s fee and  

costs of collection agency) in accordance with the applicable lawyer’s fees and 

Collection Fee Regulation.   
 

5.9 Compliance with the agreed payment dates constitutes an essential condition for 

the implementation of delivery or performance of contract by ESD. In case of non-

compliance with the agreed payment dates, ESD shall be entitled to stop the cur-

rent work within one week after written notice and to withdraw from the agreement. 

All costs involved as well as loss of profits shall be paid by the client.  
 

5.10 In case of failure to comply with the agreed payment dates, or if circumstances 

adversely affecting the creditworthiness of the client become known, ESD shall be 

entitled  to request advance payments for outstanding supplies and services.  
 

5.11 The client shall obtain the licence granted by ESD only after full payment has 

been made (cf. Section 3.3 above, Section 17 below). 
 

5.12 Payments with discharging effect can only be made directly to ESD.  In case of 

several unsettled accounts, payments shall be offset with the earliest account. 

Payments shall always apply first to possible costs, then to the interests and finally 

to the principal claim. 
 

5.13 The client shall have the right of set-off, only if claims are accepted in writing or 

are legally established.  
 
 

Section 6 
PROJECT MANAGEMENT AND SERVICES, CLIENT’S DUTY TO CO-OPERATE 

 

6.1 The successful implementation of the Project requires a project organisation cor-

responding to the size and complexity of the task as well as a coordinated project 

management of both parties.  



- 7 - 
 
 
 
 

6.2 Scope and content of the services provided by ESD shall be defined in the speci-

fications. Unless otherwise specifically agreed, the client shall be solely responsi-

ble for providing, accurately investigating and examining the up-to dateness, cor-

rectness and completeness of the entire content and data of the Software Solu-

tion.  
 

6.3 ESD shall provide its services in close cooperation with the client. ESD and the 

client shall each nominate a project manager who both shall define the following 

parameters:  

6.3.1 Frequency, duration and group of participants of project meetings; 

6.3.2 Level of detail of the project plans and project controlling; 

6.3.3 Guidelines to prepare and approve the minutes of the meeting. 
 

6.4 So far as is in his/her power the client shall be responsible to ensure project conti-

nuity, i.e. to avoid constant change of staff. 
 

6.5 The client and ESD shall be obliged to immediately inform the other party of cir-

cumstances of whatever kind which considerably obstruct the progress of the pro-

ject, irrespective of whether such circumstances are within one’s own, the other 

party’s or a third party’s control. In such a case, the project managers shall jointly 

define adequate measures that come closest to the original project objective.  
 

6.6 If ESD believes that the present project management structure is not accordingly 

implemented and that the client does not meet, as agreed, the tasks allocated 

within the scope of the project management, ESD must communicate this imme-

diately.  ESD can claim a lack of implementation of the project management struc-

ture or possible failures by the client in this context, only if ESD notifies the client 

of such lacks and failures in writing sufficiently specifying the services to be ren-

dered by the client and setting an appropriate time limit. 
 

6.7 Individual organisational concepts and programmes shall be developed according 

to type and scope of the binding information, documents and auxiliary material 

completely provided by the client. This also includes practice-oriented test data 

and sufficient testing opportunities which shall be provided by the client in due 

time.  
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6.8 The client undertakes to ensure that sufficiently qualified staff, facilities, rooms 

and test data are available at the appointments determined by the project manag-

ers at the client’s location. The client provides this cooperation at his/her own 

costs and expenses.  
 

6.9 ESD shall carry out tests on their staging servers. Live systems can be set up ei-

ther at ESD on servers provided by the client or at the client’s premises. In case 

the client authorises ESD to also supply hardware, system software or similar, a 

separate agreement shall be concluded and a separate specification of services 

shall be prepared.  
 

6.10 In case the client obtains hardware, system software or similar from third parties, 

ESD shall upon request assess the basic suitability of these facilities for the pro-

posed objectives. Services such as costs for tests, set-up of the client’s facilities or 

similar shall be invoiced according to actual time and effort, unless included in the 

specification of services 
 

6.11 In both cases, the client shall bear the costs and risks for the ongoing operation of 

the facilities, including technically and organisationally adequate data backup, pro-

tection against unauthorised access and virus attacks.  
 

6.12 ESD shall be entitled to submit outlines, especially protocols and written outlines 

of both general and detailed specifications, to the client for approval. The project 

managers shall jointly appoint the dates for the documents’ submission and re-

view. In case the approval is delayed due to reasons beyond ESD’s control, ESD 

shall not be liable for the ensuing scheduling delay. Moreover, ESD shall regard 

outlines as (partly) approved if a notice of defects is not submitted within two 

weeks after asking for approval and shall base the next steps of the project on 

these documents 
 

6.13 Requests for modification or changes in requirements after having completed the 

specifications and the client’s approval of the preparations may delay the agreed 

appointments and cause additional expenses 

ESD, therefore, shall review such requests for modification as to their impact on 

quality, costs and dates. The costs for this review shall be invoiced separately. In 

case the request for modification is feasible, the client shall receive an amended 

or supplemented offer. The Project shall be continued according to the existing 

requirements until the order is authorised.  
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6.14 Services which are provided by ESD at the request of the client and which are be-

yond the originally agreed scope shall be invoiced separately by ESD.   
 

6.15 ESD shall provide its services within the normal hours of work. In case services 

are provided outside the normal hours of work and at the request of the client, the 

additional costs shall be invoiced separately. The specific regulations are defined 

in the specification of services. 
 

6.16 The client shall be separately invoiced for travel expenses, per diems and ac-

commodation. The specific regulations are defined in the specification of services.  
 
 

SECTION 7 
ACCEPTANCE OF SERVICES RENDERED 

 

7.1 Customised Software Solutions and program adjustments need to be accepted by 

the client no later than 14 days after the delivery by ESD. The project managers 

shall determine the separate parts and the scheduled dates; the client shall ap-

prove the acceptance in a record (review of the services’ correctness and com-

pleteness according to the order using test data made available by the client). If 

the client does not specifically accept the program within 10 days, the supplied 

Software Solution shall be considered accepted as of the last day of the 10-day 

period. The Software Solution, however, shall be considered accepted as soon as 

the Software Solution is used in live operation by the client.  
 

7.2 The functional test shall be considered successful, if the Software Solution meets 

the contractual requirements in all essential points. Possible defects – deviations 

from the written specification of services – are to be reported to ESD sufficiently 

documented in writing by the client. ESD shall make efforts to correct the defects 

as quickly as possible. In case serious defects have been reported in writing, i.e., 

if real-time operations have not commenced or cannot be continued, a renewed 

acceptance of the work is required following the correction of the defect.  
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SECTION 8 
REMOTE MAINTENANCE, MAINTENANCE AND SUPPORT 

 

8.1 To ensure prompt support by ESD in case of warranty or in case the client needs 

other kind of assistance, a remote maintenance access may be installed. All 

costs (for hardware, software, telephone lines etc.) thereby incurred at the prem-

ises shall be borne by the respective party hereto. The project managers shall 

jointly decide on technical solution and relevant safety aspects.  
 

8.2 The client shall be at liberty to confine remote maintenance access, e.g. to certain 

times of the day, certain ESD employees or to other criteria.   
 

8.3 In case ESD suffers disadvantage or additional expenses due to non-availability of 

the remote maintenance access for which the client is responsible, ESD shall in-

voice the additional expenses separately. ESD shall not be liable for any damages 

caused by non-availability of the remote maintenance access.  
 

8.4 After the start of live operation further support and software maintenance may be 

offered. The project managers shall jointly decide on the exact date for the trans-

fer in the support as well as on the transfer details. A separate software mainte-

nance agreement on software maintenance and the scope of services to be ren-

dered by ESD in this context shall be concluded.  

 

8.5 ESD shall perform maintenance to correct faults which occur while using the Soft-

ware Solution and/or become apparent in the respective application documenta-

tion. Classification of faults as well as involved urgency to correct the faults shall 

be determined according to the respective ESD priorities list. A fault occurs, if the 

programme does not meet its functions specified in the specifications list, provides 

wrong results, interrupts its run uncontrollably or does not operate appropriately, 

so that the program use is prevented or affected.  Maintenance shall also include 

one-time training of the client’s staff on scope and type of the works performed.  
 

8.6 Fault correction shall include localising the cause of defect, diagnostic inspection 

and correction of fault or, if these measures are not possible at reasonable costs, 

establishing the operational availability by workaround.  
 

8.7 Other defects are only imperfections of the Software Solution which do not impair 

its function. Other defects are principally not included in the maintenance. Such 
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defects shall be corrected by ESD only if justified at reasonable costs. Latter shall 

not apply if the defect can only be corrected by reprogramming essential parts of 

the program in question.  
 
 

SECTION 9 
DEADLINES AND RIGHT OF WITHDRAWAL 

 

9.1 ESD shall aim to meet deadlines (completion) as agreed. 
 

9.2 Target completion dates can be met only if the client provides all required works, 

dates and documents in full, especially the specifications list and preparations ac-

cepted by the client, on the dates specified by ESD and the client fulfils his/her ob-

ligation to cooperate to the extent required.  
 

9.3 Delays in delivery and additional expenses resulting from incorrect, incomplete, or 

subsequently changed data, information and supporting documentation provided 

to ESD, shall not be the responsibility of ESD and ESD is not to be held responsi-

ble for the default of delivery. Additional expenses arising shall be borne by the 

client.  
 

9.4 Unexpected, unpredictable events such as Force Majeure, labour dispute, natural 

disaster shall allow both parties hereto to agree on new deadlines. 
 

9.5 In the event of missing the agreed deadline through fault of ESD, the client is enti-

tled to set an extension of delivery time of at least four weeks, at the end of which 

he/she may withdraw from the order in writing by certified mail, if the agreed ser-

vices have not essentially been rendered during the set extension of time. Howev-

er, it is not possible to withdraw from already rendered partial deliveries and ser-

vices. 
 
 

SECTION 10 
RIGHTS IN THE SOFTWARE SOLUTION 

 

10.1 The Software Solution, which ESD, as licensor, provided to the client, is a custom 

software developed and programmed by ESD based on the standard software 

CHES and according to the individual requirements of the client (and according to 

the specifications list). The client’s cooperation in the development of the Software 

Solution shall not confer any rights beyond those exploitation rights stated herein.  
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10.2 The client’s rights in the Software Solution are solely determined by the respective 

order (non-exclusive exploitation rights).  
 

10.3 In case the Software Solution includes interfaces to external computer programs, 

especially open source software, these shall not be part of the Software Solution. 

ESD does not accept any liability for defects of third party’s software connected 

(see also Section 15.8). The client accepts the applicable license terms of such 

involved software parts, especially open source software licenses, if any (e.g. 

Black Duck Software, GNU General Public License (GPL v2 and v3), Massachu-

setts Institute of Technology License (MIT), Apache License 2.0, Berkeley Soft-

ware Distribution License 2.0 (BSD), GNU Lesser General Public License (LGPL 

v2 and v3), Artistic License, Mozilla Public License (MPL), Eclipse License (EPL) 

or Code Project Open License). 
 
 

SECTION 11 
RIGHT OF REPRODUCTION AND ACCESS PROTECTION PURSUANT TO NON-EXCLUSIVE 

EXPLOITATION RIGHTS 
 

11.1 If the non-exclusive exploitation right is granted, the client may reproduce the sup-

plied Software Solution insofar as the respective reproduction is required to use 

the program and all license regulations are observed. Required copies comprise 

the installation of the software from the original data medium to the mass storage 

device of the hardware used as well as the download of the Software Solution to 

the working memory. Loading the supplied Software Solution to a network or other 

multi-function data processing systems is subject to Section 12. 
 

11.2 Furthermore, the client may generate a copy as backup. However, only a single 

backup copy may be generated and stored. This backup copy is to be marked as 

a backup copy of the granted Software Solution.  
 

11.3 The client shall implement precautions to prevent any unauthorised access by 

third parties to the Software Solution and the documentation. The original data 

media supplied as well as the backups shall be stored at a site protected against 

unauthorised access by third parties. The employees of the client shall be strongly 

advised to observe these terms of contract and the provisions of the copyright law. 
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11.4 The client shall not produce other copies which also include the output of the pro-

gram code on a printer as well as photocopies of the user’s manual. Manuals pos-

sibly needed for employees have to be obtained exclusively from ESD. 
 
 

SECTION 12 
MULTIPLE USE AND USE IN A NETWORK ENVIRONMENT PURSUANT TO NON-EXCLUSIVE 

EXPLOITATION RIGHTS 

 

12.1 The client is entitled to use the Software Solution on any hardware at his/her dis-

posal. The hardware used, however, must be suitable for the use of the Software 

Solution. In the event, however, that the client changes the hardware, the Soft-

ware Solution has to be deleted from the hardware used so far.  
 

12.2 The installation of the granted Software Solution in a network or another multi-user 

system and the concurrent loading, saving or use in more than one independent 

computer hardware shall be allowed only in compliance with the respectively 

granted software licenses.  
 
 

SECTION 13 
DECOMPILATION AND PROGRAM MODIFICATION 

 

13.1 The translation of the program code granted to the client into its code form (de-

compilation) and other methods of reinterpreting the various production steps of 

the Software Solution shall be allowed   

13.1.1 if this is indispensable to obtain the information necessary to achieve the 

interoperability of an independently created computer program with other 

programs; 

13.1.2 if these acts to achieve interoperability are exclusively performed by ESD 

(see Section 13.4); 

13.1.3 if the information necessary to achieve interoperability has not yet been 

published or been readily available and  

13.1.4 if these acts are confined to the parts of the Software Solution which are 

necessary to achieve interoperability. 
 

13.2 The provisions of Section 13.1 shall not permit the information obtained through 

its application to be used for goals other than to achieve the interoperability of the 

independently created computer program. This information shall not be given to 
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others, except when necessary for the interoperability of the independently creat-

ed computer program. This information shall not to be used for the development, 

production or marketing of a computer program substantially similar in its expres-

sion, or for any other act which infringes copyright of ESD. 
 

13.3 Removing the copy protection or any similar protection mechanism is only permit-

ted if this protection mechanism interferes with or prevents error-free use of the 

program (see Section 16.2 for the approach to be followed). The client must prove 

that the use is impaired or hindered by such a protection mechanism. The provi-

sions of Section 17 of the present T&C (reservation of title) have to be taken into 

account in this context. 
 

13.4 All acts listed above shall only be allowed for commercial purposes. Moreover, 

they shall not be given to others except when ESD refuses to perform the re-

quested program modification upon a reasonable fee. The client shall allow ESD 

sufficient time for review and acceptance of such an order and shall provide the 

name of the third party.  
 

13.5 Copyright notices, serial numbers and other marks used to identify the program 

must on no account be removed or modified.  
 
 

Section 14 
PROHIBITION OF RESALE AND SUB-LEASE PURSUANT TO NON-EXCLUSIVE EXPLOITATION 

RIGHTS  
 

If the client has been granted a non-exclusive exploitation right and not an exclusive 

exploitation right (cf. Section 3.3 above), the client shall not be permitted to sell or 

transfer the Software Solution, including the user manual and other accompanying ma-

terials to third parties free or against payment, especially not to give away, lease or lend 

the Software Solution to third parties.  The use of the Software Solution by the client’s 

employees within his/her scope of business shall not be affected thereby.  
 
 

SECTION 15 
WARRANTY AND DAMAGES 

 

15.1 The warranty period shall be twelve months from the acceptance date (cf. Section 

7 above). Any claims for defects of the supplied Software Solution, including us-

er’s manuals and other documents, asserted within this period, shall be eliminated 



- 15 - 
 
 
 

by ESD within a reasonable period of time following the receipt of the letter of 

complaint in due form. ESD shall at its discretion provide either rectification or re-

placement. ESD shall start the work to remedy defects within 36 hours following 

the receipt of the letter of complaint.  In the event that an inspection shows that 

there is no defect (for which ESD is responsible), ESD is entitled to claim reim-

bursement of expenses according to ESD’s standard hourly rates plus reasonable 

expenses. ESD shall not be held liable for defects identified after the expiration of 

the warranty period (e.g. bugs, security holes). The client shall submit possible 

warranty claims in writing within two weeks after the defect first became apparent. 

Such a letter of complaint shall include a detailed description of the defects. A suf-

ficient documentation of the defects shall be submitted four weeks after becoming 

apparent. If the complaint is justified and submitted in due time, the client shall be 

entitled only to improvements of the service (rectification of defects or replace-

ment delivery). The client shall be entitled to reduction in price and to rescind the 

contract only if ESD’s attempts to remedy defects fail even after three months, or 

in case of more complex defects within an appropriately longer period of time.  

The presumption of defectiveness pursuant to Section 924 ABGB (Austrian Civil 

Code) shall not apply.  
 

15.2 ESD shall not be liable for any damages, except where these violations of contract 

arise from wilful act or gross negligence on the part of ESD. The client’s right to 

warranty shall not be affected in compliance with these T&C. However, claims by 

the client for consequential loss and damage caused by defect, especially loss of 

profit and claims by third parties shall be excluded.  
 

15.3 After a possibly agreed training, the client has to ensure that instructions for use 

are known and observed.  ESD shall not be held liable if the client or a third party 

modifies the Software Solution on his/her own authority. ESD shall invoice ex-

penses for support, diagnostic inspection and for defect rectification for which the 

client is responsible, as well as for other corrections, amendments and modifica-

tions. This shall also apply to the correction of defects caused by program modifi-

cations, amendments or other interventions which were performed by the client or 

a third party.  
 

15.4 Moreover, ESD shall not be held liable for defects caused by  inappropriate use, 

modified hardware, components of the systems software, interfaces and parame-

ters or caused by the use of unsuitable means of organisation and data media and 
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similar or caused by damages in transit. ESD shall not assume any liability what-

soever for the loss of data.  
 

15.5 ESD does not assume any liability for documents made available by the client. 

The client, however, shall be liable for ensuring that none of the documents made 

available by him/her for processing violate the rights of third parties, that these 

documents are allowed to be used for the purpose for which they are intended to 

be used and do not violate any existing law. If the client subsequently becomes 

aware that the documents submitted are unsuitable for use, the client shall notify 

ESD immediately and shall reimburse ESD for possible expenses thereby in-

curred.  
 

15.6 ESD shall at all times be entitled to reject or remove materials, documents and the 

like provided by the client which violate existing law or where there are reasonable 

grounds for suspecting such a violation. This shall not give rise to any claims by 

the client. 
 

15.7 Unless a legal review has expressly been included in the contract, the client shall 

solely be responsible for ensuring compliance with all legal provisions, especially 

provisions of copyright, patent law, medical devices act, data protection act, com-

petition law or trademark law, when implementing measures (cf. Section 18.8 be-

low). Therefore, ESD shall not be held liable in any case. The client declares to 

hold ESD harmless from third party claims based on such violations.  
 

15.8 ESD shall not assume liability for third-party libraries dynamically linked via the 

Software Solution and which are used by the client. Moreover, ESD shall not as-

sume liability for the correct executability of the Software Solution’s modules with 

other versions (e.g. software updates) of third-party computer programs. ESD 

shall not assume any liability whatsoever for third-party computer programs linked 

to the Software Solution.  
 

15.9 ESD’s liability for both personal and material damages shall be limited to damages 

which are to be expected in the course of a software transfer, and shall in any 

case be limited to the purchase price. Insofar as ESD is liable for damages, not-

withstanding Section 15 herein, ESD shall be entitled to be discharged from all li-

abilities by assigning to the client all claims held by ESD against the liability insur-

ance  
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SECTION 16 
DUTY TO INFORM PURSUANT TO NON-EXCLUSIVE EXPLOITATION RIGHTS 

 

16.1 If the Software Solution has especially been adjusted to the client’s hardware, the 

client shall be obliged to notify ESD in writing of any change in hardware. The 

same applies in the event that the client wants to use the Software Solution con-

cerned within a network. 
 

16.2 The client is obliged to notify ESD in writing and in advance of decompilation or 

any other change in program. The client has to provide a detailed description of 

the conditions precedent (cf. Section 13) to such an approved program modifica-

tion. This duty to inform includes a detailed presentation of these conditions, such 

as symptoms of the occurred defect, assumed reasons for the defect and detailed 

description of the program modification performed. It is prohibited to perform such 

measures without prior information. In compliance with the first sentence of Sec-

tion 13.3, it is, however, prohibited to remove a copy protection or any other simi-

lar protection routine from the program code  
 
 

SECTION 17 
RETENTION OF TITLE AND RESERVATION OF USE 

 

17.1 ESD shall retain title and the non-exclusive exploitation right to the Software Solu-

tion supplied to the client until full payment of all amounts due have been made. 

Only limited licenses shall be granted until full payment has been received. The 

client shall obtain an extension of time for payment from ESD preceding the expi-

ration of the time limit. The expiry of a limited license due to payment not made on 

time shall not affect the client’s obligation to full payment.  
 

17.2 If the client is responsible for arrears or materially breaches duties of diligence and 

care, ESD’s assertion of retention of title and reservation of use shall not be con-

sidered a withdrawal from contract unless expressly notified by ESD.  
 
 

SECTION 18 
RESULTS, REGISTRATION OF PROPERTY RIGHTS, THIRD-PARTY PROPERTY RIGHTS 

 

18.1 Results as defined by this agreement are inventions subject to property rights, 

qualified know-how pursuant to the Commission Regulation (EC) No 772/2004 of 
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7 April 2004 as well as know-how not subject to property rights. Joint results are 

results achieved by both parties hereto, with each party providing a creative share.  
 

18.2 If ESD or employees of ESD develop inventions subject to property rights in the 

course of the order, ESD shall exclusively be entitled to these inventions.  The 

same shall apply to rights to jointly developed content.  
 

18.3 If the joint results are employee inventions (joint invention), the parties hereto un-

dertake to assert, in time, all rights to the inventions against their employees. In-

ternally, the rights to the invention shall be divided between the employees propor-

tionally to the respective contribution in the invention.  
 

18.4 In case existing property rights of ESD are used, or such rights arise in order to 

implement the contract, the client shall be granted the non-exclusive and free ex-

ploitation right for the contractual purpose. 
 

18.5 Concepts, expertise etc. by ESD are copyrighted. ESD shall solely be entitled to 

the copyright in these works. Unless expressly agreed otherwise, ESD only grants 

non-exclusive exploitation rights, but not exclusive exploitation rights. Non-

exclusive exploitation rights to be granted to the client need to be approved in writ-

ing by ESD, unless it is implied in the scope of the contract.  

Unless agreed otherwise, the non-exclusive exploitation right in copyrighted works 

of ESD granted to the client shall be confined to the application range specified 

herein. 
 

18.7 The client undertakes to examine property rights or have property rights related to 

the contract examined, especially third-party property rights. In case third-party 

property rights are needed to successfully implement the works, the client shall 

immediately notify ESD in writing. The client shall decide whether a licence is re-

quested or the works are continued in such a way as not to violate any third-party 

property rights.  
 

18.8 The client undertakes to examine the legitimacy of all measures related to the 

Software Solution or have the legitimacy of all measures related to the Software 

Solution examined, especially as to data protection and copyright.  
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SECTION 19 
WRITTEN FORM 

 

Any amendments, modifications or specifications, especially warranties and agree-

ments, to this contract must be in writing to be legally applicable. In case they are ex-

plained by representatives or auxiliary persons of ESD, they shall only be valid if ap-

proved in writing by ESD.  E-mails also comply with the written form requirement. 
 
 

SECTION 20 
DATA PRIVACY, CONFIDENTIALITY, REFERENCE LIST 

 

20.1 ESD shall be responsible for ensuring compliance with Section 15 of the Data Pro-

tection Act 2000 on the part of its employees. Both parties agree to keep the con-

tent of the contractual arrangements and all internal information and data of the 

other party that a party receives in connection with the cooperation between the 

parties confidential and not to disclose them to third parties. 

 

20.2 Any publication of work-results by a party to the agreement that goes beyond the 

mere fact of the placement of an order and the related basic information (compa-

ny name and address, general list of application areas, approximate number of 

users and similar) requires the explicit approval of the other party. 
 

20.3 This contractual confidentiality does not apply to court hearings or to professional 

representatives of the parties who are sworn to secrecy, especially at court actions 

or settlements out of court (e.g. fee lawsuits) insofar as it is necessary to protect 

the rights of ESD. 
 

20.4 Notwithstanding this duty of confidentiality, until revoked in writing ESD shall be 

entitled to include the client and possible descriptions of rendered services in the 

reference list, and to use this information for any fair advertising and presentation 

service, especially in the internet.   
 
 

Section 21 
FINAL PROVISION 

 

21.1 Place of performance and jurisdiction is A-6020 Innsbruck. This agreement shall 

be subject and construed according to Austrian Law to the exclusion of the UN 
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Sales Convention on Contracts for the International Sale of Goods as well as to 

the exclusion of the conflict of laws and ROM I. In the event that any industrial 

property right is violated in a foreign country, the more favourable law for ESD ap-

plies.  
 

21.2 The client shall not be entitled to offset counter-claims against claims by ESD or to 

withhold payment referring to defects. The client shall only be entitled to offset 

claims against legally established claims by ESD or to assert a lien.  
 

21.3 The invalidity or unenforceability of any provision of this T&C or agreements 

amended by such provisions shall not affect the validity or enforceability of this 

Agreement. The parties hereto agree to replace any invalid provision with a provi-

sion that is valid and comes closest to the original intention of the invalid provision.  
 

21.4 Any amendments, modifications or side-agreements to this T&C as well as any 

warranty must be in writing to be legally applicable. This shall also apply to 

agreements to change this formal requirement.   
 
 

*** 
 


